his year’s fiftieth anniversary

of Brown v. Board of

Education ought to occasion
untold praise for the courageous plain-
tiffs, attorneys, and jurists who helped
bring about a momentous reformation
of American law. Instead, anniversary
celebrations and symposia have been
rife with declarations that deprecate,
disparage, dismiss, and otherwise
dump on Brown. .

Starting in the 1930s, Thurgood
Marshall and the National Association
for the Advancement of Colored People
(NAACP) Legal Defense Fund litigated
a succession of carefully chosen cases
for well over a decade in gradually
building toward a direct attack on public
school segregation. Relying upon local
African American communities in four
different states—Delaware, Kansas,
South Carolina, and Virginia—the
NAACP then employed a multifront
assault that presented the U.S. Supreme
Court with multiple trial records that
richly indicted the fundamental inequali-
ties of segregated education.
When the NAACP?s first two cases,
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from South Carolina and Virginia, first
reached the Court in 1952, a majority
of the nine justices were reluctant to
reach any immediate decision. The
NAACP’s attack challenged not only
segregated schools, but also a Court
whose own previous Fourteenth
Amendment rulings repeatedly had
endorsed state-imposed racial separa-
tion. Only when the Brown cases were
reargued for a second time in late 1953
did the nine jurists, led by the newly
arrived Chief Justice Earl Warren,
slowly move toward a unanimous deci-
sion to forcefully reject America’s long
heritage of legally sanctioned racism.
When Brown was announced on May
17, 1954, supporters and opponents
alike greeted it as a landmark moment
in American history. Local activists
drew inspiration and encouragement
from the ruling. Yet many present
appraisals of Brown differ almost com-
pletely from contemporaneous reactions.
Today, prominent African Americans
have branded Brown a failure. New York
University law professor Derrick Bell, a
former civil rights attorney, offers a
depressingly negative treatment of
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Brown’s promise in his latest book,
Silent Covenants, as does Harvard law
professor Charles Ogletree in A/l
Deliberate Speed. In addition, academ-
ics such as Gerald Rosenberg of the
University of Chicago, in The Hollow
Hope, and Michael Klarman of the
University of Virginia, in From Jim
Crow to Civil Rights, contend that
Brown did little to advance the African
American freedom struggle.

Current African American and liberal
critiques of Brown feature two predomi-
nant themes. One is the familiar state-
ment that public schools in America’s
largest cities, but also in suburbs both
northern and southern, remain highly
segregated by race notwithstanding
Brown’s constitutional fame. The other,
which stands in some tension with the
first, is that the current African
American ambivalence about school
integration, so visible in most black
communities nowadays, is preferable to
the naive belief in integration that civil
rights leaders articulated in the initial
decade after the Brown decision.

The first complaint revisits well-
trod historical ground. With the almost
singular exception of the 1958 Little
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Rock school case, Cooper v. Aaron, the
Supreme Court did indeed pursue a
largely hands-off approach to desegre-
gation of southern schools until 1968.
Then, in three rulings culminating with
Swann v. Charlotte-Mecklenburg
Board of Education in 1971, the High
Court finally insisted that Brown
required the elimination of racially-
identifiable public schools. But just
three years later, in Milliken v. Bradley,
the Court refused to order interdistrict
transportation of students in metropoli-
tan Detroit in order to remedy stark
inner-city racial isolation.

Milliken began a two-decade trend in
Supreme Court jurisprudence that cul-
minated in 1996 with Missouri v.
Jenkins, a ruling that invalidated inter-
district desegregation remedies in metro-
politan Kansas City. Criticisms of the
Supreme Court’s post-Swann record are
not as universally popular as are the
complaints about its pre-1968 abdica-
tion. Yet liberals who blame the conser-
vative majorities of the Burger and
Rehnquist Courts for America’s failure
to pursue more extensive school integra-
tion over the past thirty years are simply
choosing a politically convenient target.

The realities of our failure to build
a more thoroughly integrated society
since the 1960s are vastly more com-
plicated than an absence of appellate
judicial will. But a nuanced examina-
tion of that failure first requires con-
sideration of the other primary
contention of Brown critics, namely
that African Americans should indeed
be less supportive of integrationist
ideals than they were during most of
the 1960s. African American ambiva-
lence about externally contrived inte-
gration efforts is not new, even if that
disquiet is now more widely publi-
cized. Indeed, such ambivalence is not
limited to left-liberal African
Americans such as Bell and Ogletree;
one of the most powerful indictments
of Brown’s integrationist zeal was
penned by Justice Clarence Thomas in
a concurring opinion in the 1996
Missouri v. Jenkins decision. In
Jenkins, Justice Thomas complained
that “it never ceases to amaze me that
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the courts are so willing to
assume that anything that is
predominantly black must be
inferior.”

Justice Thomas’s criticism of
Brown is memorable. “Mere de
facto segregation (unaccompa-
nied by discriminatory inequali-
ties in educational resources)
doés not constitute a continuing
harm after the end of de jure
segregation,” he wrote.

“Racial isolation” itself is not a

harm; only state-enforced segre-

gation is. After all, if separation
itself is a harm, and if integra-

tion therefore is the only way

that blacks can receive a proper

education, then there must be

something inferior about blacks.

Under this theory, segregation

injures blacks because blacks,

when left on their own, cannot

achieve. To my way of thinking, that
conclusion is the result of a jurispru-
dence based on a theory of black
inferiority.

Thomas took explicit aim at the
widespread belief, one directly rooted
in some of Brown’s own language, that
“black students suffer an unspecified
psychological harm from segregation
that retards their mental and educa-
tional development.” Instead, he
asserted, “there is no reason to think
that black students cannot learn as
well when surrounded by members of
their own race as when they are in an
integrated environment.”

Justice Thomas’s argument may res-
onate far more positively among
African Americans than his personal
detractors would like to acknowledge.
But Thomas’s analytical goal with
regard to Brown is one almost all con-
stitutional conservatives now share: to
embrace the famous ruling as a guide-
post on the road to a “color blind”
America, rather than wrestle with its
integrationist assumptions. Judicial
conservatives may still oppose most
other constitutional innovations of the
past fifty years, but ever since the civil
rights revolution climaxed in
19641965, they have ardently insisted
that Brown’s correct legacy entails
eliminating all racial distinctions from
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government programs and policies.

Wanting to be on the “right side of
history” may help explain judicial con-
servatives’ change of tune on Brown.
When combined with liberal disap-
pointment and frustration, however,
the result is a complete turnabout:
conservatives now champion the quin-
tessential “activist” decision, while lib-
erals derogate and discount it.

Current academic dismissals of

.Brown’s historical importance are

another odd and incongruous feature at
fiftieth anniversary commemorations.
Gerald Rosenberg’s The Hollow Hope
introduced that claim in the early
1990s. Michael Klarman’s somewhat
more muted argument asserts that
Brown primarily aided the civil rights
cause by generating a vitriolic and
sometimes violent segregationist back-
lash that repulsed noncommittal whites
and aided civil rights proponents.

But self-consciously revisionist
contentions such as Klarman’s attempt
to demonstrate their novelty only at
the price of significantly understating
what a powerfully inspirational effect
news of the Brown decision had on
protest-minded African Americans. In
the South, Brown stimulated increased
grassroots protest in very short order.
In Alabama, for example, JoAnn
Gibson Robinson, the Alabama State.
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Associated Press, AP

Ruby Bridges, the only African American student at the newly-integrated
William Frantz Public School in New Orleans, Louisiana, entering the building
under guard of U.S, Marshals in 1960

College professor who eighteen months
later took the lead in calling for a boy-
cott of Montgomery’s municipal buses
following the now-famous arrest of
Rosa Parks, first threatened such a
withdrawal of patronage in a letter to
the city’s mayor dated May 21, 1954,
just four days after Brown. In July,
another Montgomery activist, Reverend
Solomon Seay, appeared before the
state board of education to advocate the
immediate integration of the University
of Alabama. Two months after that, the
Montgomery chapter of the NAACP
petitioned for the desegregation of local
schools and some two dozen African
American children sought admission to
an all-white elementary school.

One need not belabor the point by
citing countless additional such exam-
ples, but the claim that Brown did not
help spark greater black activism than
otherwise would have occurred is not
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merely an abstruse historians’ tussle.
That argument helps advance a poten-
tially potent political claim: that
Supreme Court decisions “cannot fun-
damentally transform a nation,” in
Klarman’s words, even in instances
like Brown or Baker v. Carr (1962),
the landmark reapportionment case.
Klarman and Rosenberg’s minimiza-
tions of Brown, like similarly erroneous
contentions that the abortion rights
struggle in the United States would
have fared better had the Supreme
Court rot handed down its far-reaching
ruling in Roe v. Wade in 1973, argue
against the political utility of constitu-
tional reform litigation and judicial
power. If Brown’s anniversary supplies
an occasion for greater attention to such
claims, then commemorations may have
the deleterious effect of dissuading
observers from enlisting in current or
future constitutional reform crusades.
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The paradoxical and erroneous
claim that Brown somehow proves that
landmark judicial rulings cannot fun-
damentally change a society by
advancing human liberty looks espe-
cially dubious at a time when the
Massachusetts Supreme Judicial
Court’s vindication of the right to
marry in Goodridge v. Department of
Public Health is offering full legal
equality to gay and lesbian citizens for
the first time in American history.

But disproving wrong-headed aca-
demic fads about Brown is far easier
than offering a full and nuanced answer
for why racial separation and isolation
remain so widespread in today’s
America. One new scholarly volume,
Charles T. Clotfelter’s After Brown,
offers a rich statistical history of school
desegregation ups and downs since
1954. Another recent title, Sheryll
Cashin’s The Failures of Integration,
forcefully and persuasively identifies
residential segregation as by far the
largest, most influential reason for why
American schools still exhibit such
stark racial—and class—disparities.

Addressing the absence of racial and
economic diversity in so many urban
and suburban neighborhoods is a vastly
greater challenge than critiquing conser-
vative Supreme Court rulings of the
past thirty years. Professor Cashin, who
teaches at the Georgetown University
Law Center and clerked for Justice
Thurgood Marshall during his final year
on the U.S. Supreme Court, expressly
appreciates how dauntingly difficult a
task her book outlines. But if public
schools are to be more diverse and less
segregated in twenty-five or fifty years
than they are today, her analysis and
prescription are highly cogent.

Only the private and public choices
of tens of thousands of Americans, act-
ing both individually and collectively,
will be able to increase community
diversity in this country’s residential
neighborhoods. Cashin’s argument is
one that some readers may dismiss as
outlining a naively optimistic “mission
impossible,” but her call to action and
civic engagement stands out sharply
among the dyspeptic and pessimistic
declarations that are too much in evi-
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dence at what should be an uplifiing
and reinvigorating time.

Brown v. Board of Education
should rightfully be celebrated both as
a landmark event on the continuing
road to racial justice and as a judicial
monument to how social reform can
indeed be attained through constitu-

tional litigation. That Brown’s vision of
racial equality remains unfulfilled is
no reason to either deny its huge con-
tribution to the modern African
American freedom struggle or its
ongoing presence as a bright beacon
for those who seek to use the law to
advance human equality.

David J. Garrow is the author of Bearing
the Cross, a Pulitzer Prize-winning biog-
raphy of Martin Luther King Jr., and
Liberty and Sexuality, a comprehensive
history of the American reproductive
rights struggle. He is presently Presiden-
tial Distinguished Professor at Emory
University School of Law in Atlanta.




